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REPLY TO ACTION OF NOVEMBER 23. 2005 

In reply to the Office Action of November 23, 2005, Applicant submits the following 
remarks. 

The Examiner has provisionally rejected claims 1-13 imder the judicially created doctrine 
of obviousness-type double patenting as being unpatentable over claims 1-11 of appUcation no. 
1 1/178,889 (the '889 application) and has so rejected claims 1-13 over claims 1-8 of application 
no. 10/814,356 (the '356 application). 

Applicant does not agree that the pending claims of this application are not patentably 
distinct from those in the '889 application or the '356. However, Applicant points out that the 
provisional rejection is inappropriate, since it is the only rejection remaining to the pending 
claims. The MPEP, §804 LB makes clear that a provisional rejection under these circumstances 
is improper: 

The 'provisional' double patenting rejection should continue to be made by the examiner 
in each application as long as there are conflicting claims in more than one application 
unless that "provisional" double patenting rejection is the only rejection remaining in >at 
least< one of the applications. 

CERTIFICATE OF MAILING BY FIRST CLASS MAIL 

I hereby certify under 37 CFR § 1.8(a) that this correspondence is being 
deposited with the United States Postal Service as first class mail with 
sufficient postage on the date indicated below and is addressed to the 
Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 
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No fee is believed to be due. If this is incorrect, please apply any other charges or credits 
^^to deposit account 06-1050, referencing 10449-027001. 

Respectfully submitted, 



Date: FeVifM^ ^ ^ loo 

Fish & Richardson P.C. 
225 Franklin Street 
Boston, MA 021 10 
Telephone: (617) 542-5070 
Facsimile: (617)542-8906 
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